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MIFOCHANTDUY T0 ONINP, PINANCE DIVISTON
Subleot: Payment of 254 Dirferential

1. Reference is made to your memorandum to this of-
Pice, dated 17 February 1047, concerning the ebove subject,
You quesntion the Jegality of paying non-imeriennsg o
differential in addition to & baale salary. You also state
that the versonnel gonsernad ars lossted in the viainity of

2. Your attention 1s invited %o Departmental Cireular
Ho. 384, dated 3 Dscenbaor 1948, L{:sued by the United Stataes
Clvlil Serwvive Commisaion. Throo Supplements have besn 1~
sued to this Clyrdular. The Ciroular rofers to an Opinion of
the Comgt roller General, dated 235 Hoveuber 1942, whiech was
published &s 22 Comp. Con. 491, 4 sumary of the (Jomptroller
General’s rulings ls contained in the Clrcular. The mein
points are as follows:

(a) The hesds of deperitments end independent
cstablislments are required to adjuat comparmation
of elvilian positions in the Tield service to the
grades and compensetion schedulss of the Clegglfie
catlion Act of 1983, es Amended, provided sugh posf-
tlong are not exceptsd hy Statute from the Slassifi.
cation Act, whore sueh poaitions are (1) in the terpyi-
torles and insuler possessions of the United Btates,
or {(2) in forasign countries.

(b) It 18 permissible for the hesd of a depart-
nent or independent csteblishront to fix sdministra-
tively salary differontials upon o percentage baais
for employsos serwving et sny ?aeatian outnlide of the
Stetes and the District of Columbla, 1€ it is dater-
mined to be otherwise impracticabls to recrutt
persomnel for such pesitions provided the salary rate
Iixed for guch employss does not excesd by mowve than
25% thie salary rabe authorized to be Iixed for the
some or simliler position in the States and the District
oi Columbia,

(6} It ia within sdministrative discretion to

iix a salary differential et less than the maxim
suthorized,
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S. The Supplements to the Circulsr indicate that o
policy sgroeecmont was drawn end aigned by s mmbar of Govern~-
ment agencies. COenerally, the agrooment provides thst o
uniform salary differential of 258 will be adopted where
employces ere occupying positions subject to the Classifie
oation Aot of 1925, as Amended. Ceritein apecial econditions
of appllication are listed, Far exanmple, (&) in I the
dlfferential was to be epplied to ell eomplovees regardloss STATINTL
of where reerulted; (b) in the differential was to
be applied only to personnel resrulted from ths Statesy and
(e) In ths Atlantic hases the differentiasl wes %o be applied
only to sitizens of the United States. It Lu to be noted
that this policy egreement 1s not bindirg on all Govermment
egencies, but only the signatory agencles.

4. The entire question of paymant of salary differon-
tlel was discussed by this office with variocus members of
the Civil Service Commission. It was pointed out by the
Cormlzuion that, in the abmence of specific statutes, the
above-cited Descislon of the Compiroller Generaly, recognizing
the administretive muthority for fixing salury differential
rates, iz the basis upon which Covarmment aprencios presently
are paying such diffeventials. It appesrs that the provisions
of Title II of the Act of 26 Hovember 1940, Incorporated in
the V. 8. Code, Amnotatod, 88 Section 881 of Title 5, amd
Zxeoutive Order 8955, dnted 1 Decemboer 1841, are ne longsr
relled upon by the War and Navy Departments es the basis for
salery differential since the Denlslon by the Comptrollsr
General of 23 November 1948, The ruling in 03 Comp. Can.
319, 1 Noverber 1943, 18 pertinent, stating that:

"The long existing administrative praciice,
racognized as proper by the docisions of thisg
office, of paying & diffeventianl in sompensation
not to exceed 25 percsnt to omplovess with poatisa
of duty outslde continental limits of the tmlted
Stabes = = @ & & e« « 18 general in scops and
appliceble regardless of the law pursuwani to whieh
tho baslc eomponsation of the employees ig paid."

Se  In view of the above, it is the opinion of this
office that the gueation of payling salery differential 1s
wlthin the complete administrativo diserotion of the Mirec—
bog, CIG, provided the differenticl rate does not axcaed
28%, Tho fagt that sn employee was reslding at the place
gﬁ @%@lﬂymigt outaide ﬁhﬁ’Uﬂ%ﬁﬁd S;géas 2% tho time he was

red, would not appear to affect '~%£¥§é¥yﬁ end, A
qggﬁ?%gﬁfﬁggﬁﬁﬁﬁﬁﬁﬁ%&ﬁ§ﬁﬁ?ﬂ§;%}ﬁuit&é Sinten éiﬁiﬁﬁn would

not alflfzot legelly such payment o none-payment.
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B4 . In dlscussions with the Civli) Service Commis oh,
this office was advised that & Tentative Dralt of u v&pwgg
dated April 1946, wes prepared by the Clvil Service Coumise
sion and the Buresu of the Budget entitled "Pay Differentiuls
and Related Compengation Problems in the Podersl Service
OCutside the Strbea"s This Drafid has been ciroulated to
- varicus agencles for comments A Bﬂﬁg of the dealt report

18 being ment to this office and wlll be referred to your
office for consideration when recoived, ‘

IA WREKCE R. HOUSTON
 General Counsel
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